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INTRODUCTION

Jean Vanier, in his book: “Befriending the Strarigegates as follows:

“In every society there are groups of people whe tarned away by everybody. Outside the
pyramid you find people with mental disabilitiesavaire often considered “not fully human” and
who can thus be eliminated before birth or “put @wafter birth. Habits and attitudes of
different societies may vary but you will find thewery single culture rejects or marginalizes
people with intellectual disabilities. Other attlas exist of course. One day a friend of mine,
who has a son with a very visible handicap, wamgitwvith him in a train station in France. One
of the porters who was from Kabylia in Algeria caared asked: “Is he your son?” When she
answered “yes”. He told her: “You are lucky. riy village when a family has a child like
yours we know that family is blessed by Allah”.

1. Statistics:

At present there are approximately 480,000 peoplr the age of 65. In 2006 the
proportion of Ireland’s population aged 65 yeard amer was 11.1%. This compares
with an EU average of 16.8%. According to populatrojections prepared by the
National Council for Ageing and Older People thehrproportion will rise to between
14.8% and 15.3% by 2021. By that date it is ptedidhat there could be as many as
720,000 people over the age of 65 living in the iRdip.

The National Disability Survey of 2006 in relatitmthe 2006 Census, found that 9.3%
of the population or 393,800 persons reported disab The 75 and over age group
accounted for 22% of all persons with disabilitydahe 65 to 74 age group a further
14%. Persons living in a nursing home, hospitatioldren’s home represented 8% of
persons with a disability.

According to the 2006 Census, 37,746 people sufférem some form of dementia
including alzheimer’s disease. It is estimated tha2026 there could be 70,000 people
suffering from dementia. In the National DisalilBurvey it was found that a high
proportion of adults with disability in private heeholds felt supported by the attitudes of
their family (90%), health and care staff (87%) émehds (79%).

Further, a recent study for the Alzheimer's Redednast (ART) by Oxford University
Researchers found that the cost of caring for démsunfferers, mainly elderly people, is
far higher than previously thought, and that demeneiceives only a fraction of the funds
spent on other important diseases. “The UK’s deiaemmisis is worse than we feared.
This Report shows that dementia is the greatesicalechallenge of the 21century”,
ART Chief Executive, Rebecca Woods said.

Alzheimer’'s disease is the most common form of derae and Alzheimer's Disease
International says some 35 million globally nowfsufrom it or other types of dementia.
The number of cases globally are expected to alohmsible every 20 years and the cost
of coping with the disease in ageing populatiorfsriscast to rise dramatically.



2.

Areas of Concern and Areas for Law Reform:

(@)

(b)

()

(d)

Voluntary Bodies and Accounts

Tax payers give more than 1.5 billion in funding oluntary groups who
provide services for people with disabilities. Howgr there is concern over the
lack of transparency and accountability in how thisney is spent by the not for
profit organisations.

The Controller and Auditor General examined thesaaa few years ago and found
a widespread failure among voluntary bodies to ip@vaudited financial
statements.

Care for the elderly

Although only 4 to 5% of us will avail of a commtyhospital, nursing unit or
nursing home, a major concern is inappropriate guteent. Nursing Homes
Ireland members have empty beds, although not alwaiyh the required
supports, while clinically cured elderly patientecopy more costly acute
facilities. The trend is for nursing home residetat be more dependent but there
are about 9% of older people in residential carestial reasons. Research in
2006 found that nearly 30% of all long stay residenave low to medium
dependency. Why should many of these not be in ¢k homes?

Home Help and Care Services

The lack of National Standards governing deliveih@me help and other home
care services to thousands of older people achesstate is putting those older
people at an unacceptable risk according to a e@ert. Commissioned by the
Irish Private Home Care Association, its says Ipgbfile adverse incidents in
nursing homes and other residential care settiage ted to regulation of that
sector which only caters for around 5% of the ddmpopulation. “Home Care
Services cater for about 12.5% of this populatimoug but there are no standards
or regulation.”

People with Disabilities in Residential Care

The state continues to provide a care system amthdes some of the most
vulnerable in society — people with intellectuasabilities, at a risk of abuse.
Research shows that people with mental impairmenetsat a significantly higher
risk of mistreatment in the general community. leger residential homes for
8,000 people with intellectual disabilities is netbject to any form of
independent inspection or regulation. About 4,Zf¥bple with intellectual
disabilities are living in outdated institutions group homes which need to be
closed down or replaced, a report commissionedhimiHealth Service Executive
is expected to conclude shortly.

In addition, Health Authorities are investigatingindreds of complaints of
mistreatment, abuse or lapses in care for peoplle esabilities in residential
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(€)

()

settings. More than 500 complaints have been rmadethe past two and a half
years according to records seen by the Irish Tenesreported by the Irish Times
recently. The most serious incidents include alliegs of abuse or physical
assault by staff at a number of residential centres

Advocacy for People with Disabilities

Under the National Disabilities Strategy it was isaged that an independent
advocacy service would provide an advocate to pelgple with disabilities to
have their voices heard, in particular with regéwdcomplaints, reviews and
assessments of need. A pilot programme was séveyears ago and almost
fifty advocates are working across the country.eyfdo not yet have statutory
powers — which are sometimes needed and which twedgem part of a personal
advocacy service to be run by the Citizens InforomBoard. The results of
official inquiries into past complaints of abusev@éahown it takes extraordinary
courage for staff in institutions to become whiskbsvers and that even when they
find that courage they can easily be silenced. effaa inspection and the
availability of independent advocates are the veagrisure that high standards -
which did exist in places - are maintained and paakctices are rooted out.
Funding must be found for these essential services.

Elder Abuse

There were 1,840 elder abuse referrals to the HS08. This is almost double
the finding of referrals in 2007 (957). While 2003es not reflect a full calendar
year reporting, there is, nonetheless, a significacrease in referrals in 2008.
There were 2,479 citations of alleged abuse in @mtd some referrals include
more than one type of abuse.

In the referrals mentioned above, self-neglect evi@sl in 20% of all referrals and
financial abuse was cited in 16% of cases. TheoReg the Working Group on
Elder Abuse of July 2009 identified financial abasethe single most urgent area
that needs to be addressed in the future. The wieprofessionals and others
working with older people is that it is much moreyalent than the figures would
suggest. The proposed Working Group for Finangkalse with its independent
chair should oversee the implementation of the meguendations that follow. It
will work through the Office for Older People. #&ddition, the National Centre
for the Protection of Older People should priogtmevalence of financial abuse
in Ireland and an understanding of the risk in gaiting factors. This can inform
education, training, and prevention as well as lieell from Money Advice and
Budgeting Service (MABS). Some specific recomménda are as follows by
the Working Group:

0] Implement recommendations to introduce a resgungnt for separate legal
advice of parties involved in the transfer of asseithin families to
protect the interests of older people. It showdbted that at present the
Law Society hopes to make it mandatory that thewstrbe independent
legal representation where a vulnerable persaamsterring assets within



(9)

(h)

(ii)

(iii)

(iv)

v)

his or her family so that the vulnerable person ingakhe transfer may be
protected from undue influence or pressure.

Consider the feasibility and benefits of the pramb$1ABS initiative to
provide a financial abuse intervention service.

Develop guidance for all professionals and grougperacting with older
people to ensure that they can recognise the syngptnd triggers for
financial abuse.

Financial institutions should liaise with the prgpd Working Group on
financial abuse to identity potential triggers tetett unusual financial
transactions that may alert people to a possibkuse. These triggers
should then form the basis of discussion with fmahinstitutions to

examine the scope for converting into system checks

The Department of Social and Family Affairs shoulktvelop a
mechanism to regularly review agents of pensioremsure that this
process is not being abused by an agent.

Joint Bank Accounts

Where an older person or vulnerable person hasegpamjoint bank account with
another person, eg. a younger relation or friehen tit should be made essential
that the financial institution concerned, ensureat tthe older person or the
vulnerable person receives independent professamhate before the account is
opened. The operation of a joint bank account lypunger relation or family
friend can often give rise to financial abuse.

UN Convention on the rights of people with disabities:

The Government has signed — but not ratified iNeConvention of the rights
of people with disabilities. A key — Article 19 gives rise to the right of
independent living.

It provides for “a range of in-home, residentialdaother community support
services, including personal assistants necessaypport living and inclusion in
the community and to prevent isolation or segregaftiom the community”.

Professor Gerard Quinn, an expert on disability, latvo played a key role in the
drafting of the Convention, says it will have majmplications for Ireland.

“My interpretation is that all institutions and minstitutions would have to be

phased out in favour of wrapping housing and sesviaround individual needs
and preferences. The key is how do we modernsedhvice delivery to ensure
that can happen. There is a lot of learning taltwee on how this can be done
successfully”.



0] Consent to Medical Treatment: The Guide to Professional Conduct and Ethics
for registered medical practitioners published bg Medical Council in 2009
discusses medical treatment and end of life careelation to medical treatment
it states as follows:-

“Every adult with capacity is entitled to refuse diwal treatment. You must
respect a patient’'s decision to refuse treatmeren ef you disagree with that
decision. In these circumstances, you should lgieaplain to the patient the
possible consequences of refusing treatment ama tfé patient the opportunity
to receive a second medical opinion if possible.”

“There is no obligation on you to start or continaetreatment, or artificial
nutrition or hydration, that is futile or is dismartionately burdensome, even if
such treatment may prolong life. You should cdhgftonsider when to start and
when to stop attempts to prolong life, while ensgrithat patients receive
appropriate pain management and relief from theass.”

You should respect the rights of patients to refussdical treatment or the
request of withdrawal of medical treatment. Yool also respect a patient’s
Advance Healthcare Plan. (Also known as a livindl wr advance care
directive).

()] Advance Care Directives: In September 2009 the Law Reform Commission
recommended that legislation should be provided\fbrance Care Directives, ie.
a legislative framework should be provided thatsl@ath the advance expression
of wishes of an individual in a healthcare or widare setting. The Commission
recommended appropriate legislative framework shdé enacted for Advance
Care Directives as part of the reform of the law raental capacity in the
Government Scheme of the Mental Capacity Bill 2008he Commission
recommended that an Advance Care Directive showddbfined as “the
expression of instructions or wishes by a persabBojears with capacity to do so
that, if (a) at a later time and in such circums&nas he or she may specify, a
specified treatment is proposed to be carried autantinued by a person
providing healthcare for him or her, and (b) at tivae he or she lacks capacity to
the consent to carrying out or continuation of theatment, the specified
treatment is not to be carried out or continuedfie Law Reform Commission
has published a draft Mental Capacity (Advance Qarective) Bill of 2009 and
there is no reason why this Bill could not be aatpdn by the Government.

(k) Mental Capacity Bill 2008: The Governmenscheme of a Mental Capacity Bill
2008, which was published in 2008, envisages tWiereént types of third parties
to assist vulnerable adults or incapacitated adultke first type is a personal
guardian appointed by the Court to assist a pensttmlimited or no capacity and
the second is a third party who assists a perstm limited or no capacity with
informal decision making. The Bill proposes thia¢ tCourt of Protection (the
High Court) may appoint a personal guardian ifas lbeen decided that a person
lacks capacity to make decisions concerning hisiear personal welfare. The
2008 Scheme envisages that as far as practicalpeéhsonal guardian is an
assisted decision maker involving the person comzeas much as possible in the
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decision making process; where the person involaetts any capacity, the
personal guardian would be a substitute decisiokema The 2008 Scheme
envisages that a personal guardian may be diréstelde Court to make specific
decisions, which may include decisions regardimgp@rsonal welfare of a person
including the giving or refusing of consent to treant. The Scheme provides
that an Office of Public Guardian would supervise tole of personal guardians.

This Bill would update the Wardship legislation winiis still governed by the
Lunacy Act of 1871. At present no vulnerable aslliave any proper legal
protection and it is essential that the Mental Capaill is published and passed
without delay.

Attorneys - The Powers of Attorney Act 1996:The legislation provides for
Enduring Powers of Attorney. However, the legisikatprovides no proper
supervision of attorneys and it is essential tlegislation is passed to provide
supervision of attorneys. It is quite feasible &borneys to abuse their position
and misuse the assets of the incapacitated pessamhibm they are acting. The
Mental Capacity Bill proposes to provide a schenhensby the Office of Public
Guardian would supervise these attorneys.



Important Legislation and Legal Provisions Affecting Persons with Disabilities

1.

Disability Discrimination — Since the late 1990’s the concepts of Non-Disicration
and Equality Rights have been enforced in law feogle with disabilities, with the
passing of the Employment Equality Act in 1998 #mel Equal Status Act in 2000. The
1998 Act is an employment related statute wherkasEqual Status Act relates to the
provision of goods and services, accommodationealugation.

Section 30 of the 1998 Act implies that all empl@yhcontracts contain an equality
clause. Therefore, even where a person with disabbes not have a written contract
the Act ensures that the guarantee of equal tredti;meead into the contract.

As stated above, the Equal Status Act relatese@tbvision of goods and services. The
general principal is contained in section 5 of Awe which prohibits discrimination in the
disposal of goods to the public.

Both Acts prohibit discrimination on nine groundxluding the ground of disability.
The legislation prohibits direct, indirect discrmation, victimisation and harassment
based on any of the prohibited grounds.

The Equality Act 2004 amends the provisions onrgadidiscrimination.

The Irish legislation has included a very broadrdgbn of disability which has insured
that the cases revolve around the issue of whethscrimination, harassment,
victimisation or a failure to provide reasonable@omodation has occurred.

The equality legislation also has an important tolglay in the pursuit of equality for
older people, as the equality legislation coverscrnination on age grounds.
Allegations of discrimination on age grounds havadmup to 20% of case files in the
Equality Authority. The allegations of discrimirat cover job advertisements, job
interviews, promotion, dismissal, retirement agesd avoluntary severance and
redundancy packages.

The Disability Act 2005— The Department of Justice, Equality and Law Ref@uides
states as follows:

“The Act establishes a basis for:

(&) An independent assessment of individual needs,laeck service statement, and
independent redress and enforcement for persohshgidbilities;

(b) Access to public buildings, services and informatio

(c) Sectoral plans for six key Departments which woehdure that access for people
with disabilities would become an integral parsefvice planning and provision;

(d) An obligation on public bodies to be proactive mmoying people with disabilities;



(e) Restricting the use of information from genetiditesfor employment, mortgage and
insurance purposes.

(f) A centre for excellence in Universal Design.”

Citizen’s Information Act 2007 — The Citizen’s Information Act passed in 2007 give
the Citizen’s Information Board (CIB) legislativesponsibility for the development and
delivery of advocacy services to people with distds, in particular the Personal
Advocacy Service. This is in addition to the Clg&neral advocacy role.

The 2007 Act put advocacy on a statutory footiogthe first time. This Act changes
Comhairle’s name to “The Citizen’s Information Bdaand sets out the organisation’s
remit concerning advocacy. It envisages advocacyices as “supporting people with
disabilities to identify and understand their neemisd options, and secure their
entitlements to social services”. It sees the oléhe advocate as assisting, supporting
and representing the qualifying person with a digglio apply for and obtain a social
service or to pursue a review or appeal. It aistuides providing support and training to
a qualifying person or his/or her family to promabts/her best interests.

Social Services are defined in the Act as:

“Any service provided by a statutory or voluntdnydy that is available to the public and
includes but is not limited to, a service in raatito any of the following, health, social
welfare, education, family support, housing, teomticitizenship, consumer matters,
employment and training, equality, asylum and inmatign”.

Article 42 of the Irish Constitution: In Ireland the primary basis for the right to
education is Article 42 of the Constitution. Therding of the Article recognises the
family as the natural educators of the child, anty aninimum obligations are imposed
on the State, such as to ensure a certain minitaatlard of education is received by all
children, to intervene in cases of parental failureéheir duties towards children and to
provide for free primary education. The preserfcaigability, regardless of the severity,
does not diminish the state’s obligation to proviaefull primary education.

The Education for Persons with Special IntellectuaNeeds Act 2004- TheNational
Disability Authority’s Guide to the Act states asléws:

“The Act has a number of things:

(@) It sets out the aims and expected outcomeswfation for persons with special
educational needs.

(b) It outlines key elements of the process by whigséhends are to be achieved.

(c) It describes the structures for implanting the miowis of the Act and establishes
a new body, the National Council for Special Ediocca{NCSE).

(d) It provides for appeals procedures in relation écisions about the education of
persons with educational needs and establisheppeats Board —



The legislation aims to ensure that children wgbkaal educational needs will be
enabled to leave school with the skills necessamatticipate to their ability, in
society and to live independent lives.”

The Act expands upon Article 42 of the Constitutlmn acknowledging that children

with disabilities have a right to be educated ineanlusive environment and in a matter
which is appropriate for their particular disalylitlt also provides an individual right to

an educational assessment and requires schookvisedEducational Plans which will

outline in detail how children with special needs # be accommodated within the
school. This Act also aims to promote the greabt@olvement of parents in the

educational process for children with special etlanal needs, reflecting the philosophy
in Article 42 of the Constitution.

UN Convention of the Rights of Persons with Disabties: This Convention entered
into force on the "8 of May 2008. The Convention is the first Intefoafl Human
Rights Treaty of the Zicentury. It does not confer any new rights tablied people.
Rather it re-affirms disabled people human’s rigatsl spells out the positive steps
Governments must take to make these rights an elegryeality.

It provides a critical step in the journey fronfveelfare” based approach to a “rights”
based approach towards disability as it provideshfrimpetus to initiatives to improve
disabled people’s freedom and opportunities.

While Ireland was among the first 40 countriessign the Convention it has not yet
ratified it. Ratification does not necessarily dia State internally but does make it
answerable to international bodies — in this instdior its disability laws and policies.

Professor Gerry Quinn has said “the real valutefConvention will be revealed in how
Government, human rights organisations, servicesaganisations of and for people
with disabilities internalise their values, pringp and rules in moving Irish law and
policy forward.

The Convention covers a very broad range of asaah as employment, accessibility,
education, freedom from exploitation, independenitd and a right to be recognised as
a person before the law. A new UN Committee onHhboenan Rights of Persons with
Disabilities has been established to assist peri&tate reports on the progress made
under the Treaty.

Professor Quinn states that the Convention “placekear onus on the States to justify
their policies — their progress or a lack of pr@gre- in advancing the rights of their
disabled citizens - it should be placed at thethae$tate law and Policy”.



Wills, Disability and Discretionary Trusts

1.

What are the requirements for a valid Will

A Will must be in writing and must be signed by esfiator/Testatrix over the age of 18
years. The Testator must be of sound mind and tsigriWill in the presence of two
witnesses who in turn must sign the Will in the thes’s presence. If the Testator is
unable to sign the Will then he/she can execut&\thieby making a mark.

Capacity — A Legal Test

The formalities for a valid Will are set out in §ea 77 of the Succession Act 1965,
which includes a requirement that the person “iscafnd disposing mind”.

When taking instructions for the making of a Wiilis therefore necessary to determine
whether or not the client has testamentary capacliystamentary capacity and mental
capacity are not one and the same. A person may dapacity for some legal purposes
but at the same time lack capacity for others. taieentary capacity is a legal test and
requires a high level of capacity. Testamentapacdy, or broadly the test of “sound
disposing mind”, is set out in Banks v Goodfelld8,/0. The testator must understand:

(@) The nature of the act and its effects,
(b) The extent of the property of which he is disposantd
(© Be able to comprehend and appreciate the claiméich he ought to give effect.

Assessment of testamentary capacity can be a uiffimatter. Eccentricity or
capriciousness does not necessarily indicate a dddkstamentary capacity. Further,
testamentary capacity is not an exact science.liehtowho is unwell may have lucid
intervals and sufficient testamentary capacityhatttme of instructions, but later become
incapable when it comes to reviewing his/her Wil éxecution.

It is important to note that mental illness doespreclude testamentary capacity. Where
a client with a known mental iliness presents hiffteerself to a solicitor and indicates a
wish to make a Will, a solicitor must clearly edisib the presence or absence of
testamentary capacity. If in doubt, a medical aprshould be sought before proceeding.
If the client is under the care of a consultans/Her opinion may be the more relevant
one, rather than the testator’s general practitionéHowever, it is the solicitor’s
obligation to determine whether or not the clieat Hestamentary capacity. Medical
evidence may be of assistance, but is not a sutestior a legal determination of
capacity.

Capacity to make a Will
As stated above, people making a Will should hagtgamentary capacity both (a) when

they give instructions to a solicitor for the pregigon of their Will and (b) when they
execute, or sign, their Will.
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The English Text Book entitled “Assessment of Méfapacity — Guidance for Doctors
and Lawyers” published by the English Law Societyg ¢ghe British Medical Association

is an excellent textbook which gives guidance pritp&ao doctors and lawyers as to the
capacity which individuals require for differengld matters.

The chapter on the Capacity to make a Will referdécided cases and sets out a
checklist which Testators should be aware of devid:-

(@)

(b)

(€)

The nature of the Act:

People making a Will should understand:
0] That they will die;
(i)  The Will shall come into operation on their dedttt not before; and

(i) That they can change or revoke the Will at any tbaéore their death,
provided they have the capacity to do so.

The effect of making a Will
People making a Will should also understand:

0] Who the Executor is or who the Executors anmed(perhaps who they
should be appointing as Executors);

(i) Who gets what under the Will;

(i)  Whether a beneficiary’s gift is outright orooditional (eg. where the
beneficiary is entitled to the income from a lumpnsduring his or her
lifetime or is allowed to occupy residential pragyeifrom the rest of the
beneficiary’s life);

(iv)  That if they spend their money or give awaysetl their property during
their life time, the beneficiaries might lose out;

(v) That a beneficiary might die before them; and

(vi)  Whether they have already made a Will and, if soy and why the new
Will differs from the old one.

The Extent of the Property
People making a Will should understand,;

0] The extent of all the property owned solelytbgm;
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(i) The fact that certain types of jointly ownedoperty might automatically
pass to the other joint owner, regardless of angthhat is said in the
Will;

(i)  Whether there are benefits payable on thesatd which might be
unaffected by the terms of their Will (insurancdiges, pension rights,
etc.) and

(iv)  That the extent of their property could chanigeing their lifetime.
(d)  The claims of others

People making a Will should also be able to comgmehand appreciate the
claims to which they ought to give affect, and tkasons for preferring some
beneficiaries and, perhaps excluding others. kamgle possible beneficiaries:

0] May already have received adequate provision floaperson;
(i) Be financially better off than the others;
(i)  May have been more attentive or caring than otloers;

(iv) May be in greater need of assistance because of dge, gender or
physical or mental problems.

Medical Report on Capacity to make a Will

If solicitors have any concern regarding the mecdglacity of a client to make a Will the
solicitor should obtain a medical report from a @Pspecialist to ascertain whether the
client has the necessary mental capacity to makéii. If a person is unfortunate to
suffer from Alzheimer’s disease or Dementia, tharttee death of that person, the death
certificate will disclose that the person suffefemm Alzheimer’'s disease or Dementia.
As the death certificate will be examined by thelfate Office, the Probate Officer will
always require an affidavit from a doctor confirigithat when the deceased made their
Will that they had the necessary capacity to mak#ilaat that time. Without such an
Affidavit of Mental Capacity the Probate Officerlimnot accept the validity of the Will.

If no doctor is available to give such an Affidaweit Mental Capacity then the Probate
Officer may accept an Affidavit of Mental Capacftpym a solicitor who prepared the
Will.

Why Make a Will?

If you are married and die without making a Wialing a spouse and children, your
spouse inherits two thirds of all you own (callexliy “estate”) and your children inherit

the remaining one third. If the family home isedglin your name, your children could

ask for one third of its value, leaving financiabplems for your surviving spouse. If

you are single and die intestate, your estatesigiluted among your next of kin, as set
out in the Succession Act 1965.

12



Executors

In every Will, an Executor has to be appointeddoyout the wishes stated in the Will.
The Executor must pay all the debts and liabilitlest arise up to the date of death and
that arise during administration of the estate.

Trustees

You may not wish your children to receive moneedily but may wish to put a sum of
money in a trust for them until they reach the a8 or older. You may also wish to
remember a beneficiary who has a drink problemamalding problem, is irresponsible
when it comes to money or has a disability. In afythese situations you need to
appoint trustees (who can also be the Executors)wduld hold the benefit on trust for
the beneficiary until the beneficiary attains tige apecified in the Will or for the lifetime

of the beneficiary, whichever is specified in thdlW

Appointment of Guardians

If you and your spouse were unfortunate enoughetckibed in an accident, leaving
behind children under the age of 18 years, yoatikads would have to apply to the court
to have guardians appointed for your children. sTdan be avoided by naming guardians
in your Will. A guardian is a person who you selectake over your role as parent in
rearing your children under the age of 18 yearseréfore, the guardians have a different
role from the trustees who manage the fund or tbpgsty that is held for the benefit of
the beneficiary. Nevertheless, guardians or tassteay be the same persons. If you
have a child with a learning disability then youymeeed to appoint guardians in your
Will for the lifetime of this child. There is norgper legal recognition of guardians
appointed for a child who is over the age of 1&ggeaven if that child has a disability.

Inheritance received by a child with an intellectu&disability

If a beneficiary inherits either property or cashaobher assets under a Will and that
beneficiary is unable to manage his or her findnaftairs because of an intellectual
disability, then that beneficiary may have to bedena Ward of Court because of this
inheritance. Legally, a beneficiary is not enttk® receive an inheritance in their own
right if they have such a disability and when timgtividual is made a Ward of Court the
inheritance or the cash is transferred to the Waifd€ourt Office who manage the
property and/or the cash during the lifetime of beaeficiary.

When a beneficiary has an intellectual disabiligydn she is also likely to be in receipt of
a state benefit, eg. disability allowance. Sudtade benefit is means tested and if the
beneficiary receives an inheritance then such heritance will be means tested and the
result could be that the beneficiary has his or Hesability allowance reduced
substantially or revoked.

It is in order to avoid these two problems thatist strongly recommended that

beneficiaries with a learning or intellectual didigé should inherit property in a
Discretionary Trust.
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10.

11.

Discretionary Trusts

A Discretionary Trust is a mechanism by which aspar usually a parent, transfers
property to two or more Trustees, normally relasiamn friends, who hold the property,
the cash or the asset, on trust for that benefiaiatil that beneficiary attains a specified
age or for the lifetime of that beneficiary. Treseats in the Trust are transferred into the
names of the Trustees and the legal document getttie Discretionary Trust, eg. a
settlement, created during a person’s lifetimea &ill, which comes into operation on
the death of a person, give directions as to h@nTtlustees are to benefit the beneficiary
named in the Discretionary Trust.

If the beneficiary is a child, eg., with speciakds, then usually the Trustees will have a
complete discretion to make distributions to thendsieiary whenever they decide.
Usually the Trustees will not give a cash distritmitto the beneficiary but will use the
Trust Fund to spend on items for the beneficiary ayg holidays, clothes, presents or
other essential items. The trust document showkl the Trustees a complete discretion
to distribute both the capital in the trust and argome arising from the capital, ie. any
income or interest accruing from the property @ ¢ash, to the beneficiary at such times
and in such amounts as the Trustees in their disarthink fit.

It is also useful if the Trustees have a discretmpay any part of the capital and/or the
income accruing to any person or persons, orgaoigatharity or institution caring for
the named beneficiary. This would mean that thesfTFund could be used to pay, eg.
for improved accommodation of the beneficiary orassist with the payment of a
minibus which the beneficiary might be availing sthm the organisation, on a regular
basis.

The trust document should also state what is tpém@phe Trust Fund on the death of the
beneficiary. In most cases, the entire Trust Fwidnot have been distributed to the
beneficiary during the beneficiary’s lifetime arttettrust document has to specify what
happens with the remaining part of the Trust Fundtlee death of the beneficiary.
Usually the trust instrument, eg. the Will, willespfy that the Trust Fund is to be divided
between the surviving siblings of the beneficiampo are alive at that time. However, |
am conscious that disability organisations caring persons with disability, incur
substantial costs each year for caring for suclsqmex on a full time basis. | always
recommend to parents that they might consider ewgfthe organisation which is
caring for the beneficiary at the date of the bemafy’'s death so that the organisation
will inherit all, or part, of the Trust Fund remaig on the death of the beneficiary.

Letter of Wishes

Where the Will creates a Trust for one or more beiagies, it is useful for the Testator

to execute a letter which is addressed to the &egst This is a letter giving guidelines to
the Trustees as to how they might operate the Toushe benefit of the beneficiaries;

eg. when to distribute assets to each beneficiadyvehen to terminate the Trust if the
Will has not specified this. The letter is notegdlly binding document but is morally

binding on the Trustees who would normally follow direction. The Trustees are not
obliged to show a copy of the letter of wisheshi® beneficiaries.
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12.

Rights of the Surviving Children

A child, unlike a spouse, is not entitled to angdfled share in a deceased’s parent’s
estate as a right. However, Section 117 of the&sion Act allows the child to make
an application to Court where the child would lkeshare or a greater share from his or
her parent’s estate than that provided under tHe Wi

In order to succeed with such a claim the Courttrbasof the opinion that the Testator
has failed in his or her moral duty to make prop@vision for the child in accordance
with his or her means. In these circumstancesCihi@t may order that such provision
should be made for the child out of the estatehasGourt thinks “just”. The Court is

obliged to consider the matter from the point cdwiof a prudent and just parent and
must take into account the position of each ofdhi&ren of the Testator and any other
circumstances that the Court considers to be o$tasse in deciding what is as fair as
possible to the child and to the other children.

Quite often an elderly parent may be cared forhieirthome for many years by an
unmarried child. In this situation the elderly g@@ir may recognise this contribution of
the child by leaving the house to that specifidcchiHowever, if other children in the

family are not well off, it may be possible to reaa compromise so that all the children
benefit, eg. by leaving the house to the child ktihg at home provided that child gives

some money to each of the other children in thellfawhen he/she inherits the house
from the deceased’s parent.

If a child has a disability then obviously the pagewill have to be very conscious as to
what their moral and legal obligations are for Wiimg this child under their Will.
However, if a child, say, with special needs, imgeared for fulltime by an organisation
or charity and that care is likely to continue floe duration of the child’s lifetime, it may
be that the parents may not have a great duty t@rhage financial provision for that
child, in their Will.
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Special Trust for Permanently Incapacitated Individuals otherwise known as a Public
Subscriptions Trust

Criteria to qualify as a Special Trust

Set out in Section 189A of the Taxes Consolidafich1997 as amended.

* The trust must be established exclusively for teeefit of a specified individual or
individuals (named in the trust deed).

 That person must be permanently and totally indgggad by reason of mental or
physical infirmity from being able to maintain theetves.

e The trust must be a discretionary trust with futalbe exclusively used for the benefit of
the specified individual for the duration of thifetime.

* The trustees must be wholly independent from tleeifipd individual — ie., they cannot
be a relative, married to a relative or a relad¥éhe individual’s spouse.

e The funds placed in the trust cannot exceed €38100®@r if the fund contains more
than €381,000.00 one person cannot have contribated than 30% of the fund.

e The fund must be made up of “public subscriptiotingit is money or property collected
from the general public following an appeal on bebithe named individual.

e On the death of the named individual the balanceldumust be used for a charitable
purpose or left to the Trustees of a charitableylmdodies.

* Revenue approval must be sought for the trust.

Tax benefits of qualifying as a Public Subscriptioa Trust
Income Tax

Trustees

Under S.189A(2) TCA 97 any income accruing to tmastees on the trust fund (that is funds
collected from the general public and all monies pooperty derived from these public
subscriptions) is exempt from Income Tax and PR8Illavies.

Incapacitated Individual

Under Section S189A(4)(b)(i) TCA 97 where the ineomeceived by the incapacitated
individual directly from the trust or income deridvdrom payments received from the trust
exceeds 50% of the total income of the incapaditatelividual (excluding disability benefit
received in respect of the same injury or disabifitat gave rise to the public appeal) then the
income received by the incapacitated individualnfréhe trust or derived from payments
received from the trust shall be exempt from Incdraz.

Capital Gains Tax

Trustees
Under S.189A (3) TCA 97 gains accruing to the tastin respect of the trust fund are exempt
from Capital Gains Tax.

Incapacitated individual
Under S.189A(4)(b)(ii) where the income of the indual received from the trust exceeds 50%
of their total income as set out above gains angran assets acquired:
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- with funds received from the trust

- with income derived from payments of the trust

- with funds received as proceeds from the sale addsmet acquired with funds as
above

will be exempt from Capital Gains Tax but the in@aipated individual will be required to file
the necessary CGT return and claim the exemption.

Deposit Interest Retention Tax

S.267 TCA 97 — gives an exemption from DIRT in exgpf deposit accounts held by Trustee of
Special Trusts for incapacitated persons wherduhds on deposit are beneficially owned by
specified permanently incapacitated individuals.

Capital Acquisitions Tax

S.82(3) CATA 2003 benefits taken by the incapaetandividual from such a trust are exempt
from CAT and are not taken into account for accuwatoih purposes.

Stamp Duty

S.97B(7) SDCA 99 properties purchased by the tesster the benefit of such an incapacitated
individual qualify for “first time buyer’s relief”.
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Legal Arrangements for Managing Financial Affairs d a Person who Becomes Unwell
or Incapacitated

JOINT BANK ACOUNTS

It often happens that an older person opens agaicunt with a relative or friend to enable that
person to have access to his/her funds. It is acpharly useful means of dealing with one’s

financial affairs when an older person has mobifpblems, is ill or is unable to take

responsibility for maintaining an account on his/ben.

Opening the Account

Any person can open a bank account when that pé@®the necessary mental capacity. A bank
or building society will not open an account if yhieelieve the person opening the account is
being coerced or unduly influenced by someone é&Mgen an account is opened an account
holder may authorise the bank to accept chequegifed by another individual. There is a

standard form that is signed by an account holdgchvgives a sample of the signature of the
person being authorised.

Operating the Account

If it appears that an account holder does not wtded the transactions involved in operating a
bank account due to mental incapacity the accoulhbe frozen. In this situation, the account
can only be utilised if an enduring power of at&yms registered on behalf of the account holder
or if the account holder is made a ward of coudwiver, if the only payments from an account
are to a nursing home, the bank may be willingite ¢he benefit of any doubt as to the mental
capacity of the account holder and continue tonatlze payments.

If a joint account is opened, the bank can be aighd to honour cheques signed by both
account holders or by only one. In the case ofra piccount, the bank has a contractual duty to
each account holder. If one account holder is nilgnbacapacitated, the legal authority to
operate the account is revoked and the accounbtaerused by the other joint account holder.
The production of a consistent signature is nonwkan operating a bank account. If the physical
ability to sign becomes impaired, arrangements lshba made for some form of mark to be
accepted or for someone else to sign. The bankretpyre medical evidence of capacity in this
situation. Direct debits or standing orders wikabe cancelled if the account holder becomes
mentally incapacitated.

Death of One Account Holder

If one of the persons holding a joint account dibe, question arises as to who is entitled to the
beneficial ownership of the monies in the joint@aut. Definite legal considerations apply when
determining this matter, depending on:

. the intention of the parties

. the extent or otherwise to which they contribuiethe account
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. the terms of their contract with the bank, e.geve the bank is instructed that the money
should be paid to the surviving joint account holoie the death of either party.

Recommendation

It is most advisable that if a person, particulamyolder person, considers opening a joint bank
account, they should leave written instructionswiite bank and with their family as to who is to
inherit the money on their death. Their intentishsuld also be made clear to the second person
named in the account, and if possible referred their will.

AGENCY ARRANGEMENTS FOR SOCIAL WELFARE PAYMENTS

The Department of Social, Community and Family Aféas the power under social welfare
legislation to make payments to a third party actom behalf of the recipient. The person to
whom a social welfare benefit is payable may noteienother person to receive that benefit on
his/her behalf.

An agent appointed under social welfare legislatr@y deal only with social welfare payments;
he/she has no power to deal with other financidtera

In practice, the Department of Social, Community &amily Affairs recognises different types
of agents.

"Type 1" Agent

A "Type 1" agent can be appointed on a temporarpermanent basis. Under this type of
agency, the money is payable to a person entitietl @l correspondence relating to it is
addressed to that person. Nevertheless, an agempswered to collect the money on behalf of
the recipient and is under a legal duty to give ithe recipient.

Temporary Agency

A temporary "Type 1" agency can be created whegestitial welfare claimant signs the back
page of each voucher. Payment by means of a temp6rgipe 1" agency by the post office
official is discretionary. The voucher must be gdron each occasion by both the recipient and
the agent. The written authority created by thechaigning the form only entitles the agent to
actually collect the money and hand it over togheson entitled to it.

Permanent Agency

The Department of Social, Community and Family Affanay make pay-ments to a person
nominated by the recipient. If a recipient is uratd act, the Minister may appoint some other
person to exercise rights on behalf of the perswitied under social welfare legislation.

"Type 2" Agency

A "Type 2" agency arises where a social welfardceff decides (usually as a result of
representations from family members and medicattpi@ners) that an individual is incapable
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of acting and that an agent should be appointesbddal welfare officer will usually call to visit
the legally entitled recipient to assess the cistamces and the needs of that individual. The
agent nominated is often a family member or theromadf a nursing home or hospital. A "Type
2" agency often arises in the context of mentaapacity and all correspondence in respect of
the social welfare payments will be directed todppointed agent.

POWERS OF ATTORNEY
What is a Power of Attorney?

A power of attorney is a legal arrangement wherety person (the donor) gives authority to

another or others (the attorney/attorneys) to adtis/her behalf. The attorney under a power of
attorney is required to act as if he/she were treod Decisions should be based, if possible, on
the wishes expressed by the donor prior to becomeisg able to deal with his/her affairs. The

power can be general or limited. If it is genetiag attorney can do anything that the donor could
have lawfully done. However, if the power of at@ynis limited, the attorney may have the

authority to deal with only one matter, e.g. thies# a house. The power could also stipulate
that it is only to remain in force for a specifigohe, e.g. one year. The donor can still act on
his/her own behalf after granting a power of atgrn

When are they Necessary?

Powers of attorney are frequently used when a pdassgoing abroad, either for a long or short
period of time, and that person has some legaka@ion to complete here in Ireland while
abroad. For example, the owners of a house miglhg k& move abroad before their house in
Ireland is sold and someone here in Ireland hasllahe house on their behalf after they have
left.

Elderly people can also use powers of attorneynsbke their business affairs to be dealt with by
someone else. They are commonly used by elderlplpeoho are confined to a house or
nursing home and where, for instance, they aremmadiile enough to visit their bank. In such
situations, adult children or other relatives canawthorised, under the power of attorney, to
operate bank and building society accounts andwigalinvestments on behalf of their relatives.

The Form and Operation of the Power of Attorney

The power of attorney consists of a legal docunséetving that the attorney has the power to
act on the donor's behalf. It must be in writingl aigned in the presence of a witness. A
precedent form of power of attorney is set outhie Powers of Attorney Act 1996. However,

legal advice should be obtained whenever a powettofney is needed. The original power of
attorney, or a copy certified by the donor or dac#tolr to be true copies of the original, can be
produced to banks, building societies, insurangepamies, etc. as sufficient legal authority for
the attorney to act on behalf of the donor in retato the donor's affairs.

Appointing Attorneys

One or more people can be appointed attorneys éydtnor.If two or more people are
appointed, the document should state whether thenays are to act jointly or severally, i.e. the
attorneys may either act together or independasftigach otherlf appointed jointly, all the
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attorneys must make decisions jointly and one jattdrney cannot act on his/her own without
the authority of the other attorneys. If one jattbrney dies or becomes mentally incapacitated
or disqualified, the remaining attorneys may caminto act unless the power of attorney
specifies otherwise. If two or more persons areoaped attorneys to act jointly and severally,
then all the attorneys do not have to make deasimintly and one attorney can act
independently of the others, which the others agally bound by. Joint and several attorneys
should be appointed if one attorney goes abroapiénetly or if one of the attorneys is elderly.

Who Should Be an Attorney?

The attorney can be a relative, friend, professipaeson or even a bank. The attorney should be
a person whom the donor can trust and rely on. 8orae the donor might prefer that his/her
relatives or friends are not involved in his/harafncial affairs and might prefer to appoint a
professional advisor. Usually, however, a professigperson will charge fees for acting as
attorney.

Duties of Attorneys

If the attorney is a relative or a friend of thendg there is generally no obligation on that perso

to act as attorney. Nevertheless, if the attoriseg professional person and is getting paid for
acting as attorney, there may be a legal obligatiorthat attorney to act under the power of
attorney. The attorney, if acting, must follow tkems of the power of attorney.

The attorney is obliged to act in good faith in f@/her dealings as attorney - he/she must not
put himself in a position where his duty to the dioconflicts with a duty to someone else.

The attorney is obliged to keep accurate accourdgecords. An attorney must use such skill as
he/she possesses and show such care and skillsk® m®rmally would in conducting his/her
own affairs. If the attorney is being paid, he/sigst exercise the care, skill and diligence of a
reasonable person or with proper professional ctenpe if he/she is a professional person.

An attorney is not entitled to make a profit frotiag as attorney without the consent of the
donor.

The attorney cannot appoint someone else to aettammey and must act personally in the
performance of his/her duties. However, having distion a course of action, an attorney has
the authority to employ, if necessary, solicit@state agents, accountants, builders and so on to
implement that decision.

An attorney is under a duty to keep the donor'aitfconfidential, unless the donor authorises
the attorney to disclose them.

Termination of Power of Attorney

The donor can cancel or revoke the powers of ajoat any time. It is advisable to do this in
writing and inform the attorney and all financiasiitutions acting on the power of attorney.

If the power of attorney is for a stated periodiofe, it expires when that period comes to an
end. Similarly, if the power is granted to autheréssingle act, such as selling a house, it expires
when the act is completed.

21



If the donor develops a mental illness, such adesdamentia or Alzheimer's disease, the power
of attorney is no longer exercisable by the attgriewas to obviate this defect that enduring
powers of attorney were legalised under the PoweérAttorney Act 1996, which came into
operation on 1 August 1996.

ENDURING POWERS OF ATTORNEY
What Is an Enduring Power of Attorney?

An enduring power of attorney (EPA) is a power ey which can only operate if the donor
(the person who creates the document) becomes llgantapable of managing his/her affairs.
As long as the donor is well, the enduring poweattdrney cannot be acted on by the attorney.

Why an Enduring Power of Attorney May Be Necessary

At present, there are approximately 480,000 peagksl over 65. It is estimated that 5 per cent
of people over 65 suffer from some form of seniéenéntia in Ireland and that there are over
37,000 suffering from Alzheimer's disease. It igrefore, advisable that anyone over 65 should
consider making an enduring power of attorney.

As already mentioned, an ordinary power of attorcap no longer be valid if the donor
becomes mentally incapable of managing his/heliraffén such a situation the donor would
have to be made a ward of court where the finaraifdirs would be managed under the
supervision of the wards of court office and thegiHiCourt, where appropriate. Wardship
applications can be a stressful and expensive gspaghich can be avoided by making an
enduring power of attorney. It is for this addi@brreason that legislation was introduced
providing for enduring powers of attorney.

The Form of Enduring Power of Attorney

The form of an enduring power of attorney must ehie form as set out in the Ministerial
Regulations applying to the Powers of Attorney ABB6. The form is very different from the
format of an ordinary power of attorney and if tberect format is not used, the EPA is
defective and invalid.

Attorney Powers under the Powers of Attorney Act 196

The Powers of Attorney Act 1996 provides that ar\ERay give the attorney power to act on
the donor's behalf in relation to anyone or mortheffollowing:

. all or a specified part of the donor's property

. all or a specified part of the donor's businagssnancial affairs
. to do other specified things

. to make personal care decisions affecting thedon
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. to make appropriate gifts to any of the donaglatrons or friends or favourite charity of
the donor

. to make any such powers subject to conditionsrasiictions.
Personal Care Decisions

The power to give the attorney the right to makes@eal care decisions affecting the donor is a
welcome additional power which was only insertedha draft legislation at a late stage and
after much lobbying. However, the donor is undetegal obligation to give the attorney power

to make any personal care decisions and can lnaiattorney's role to their business or financial
affairs only. The donor can also restrict the nuntdfepersonal care decisions the attorney can
make.

Personal care decisions must be made in the dohest interest and include making the
following decisions:

. where the donor should live

. with whom the donor should live

. who the donor should and should not see

. what training or rehabilitation the donor shotddeive

. the donor's diet and dress

. who may inspect the donor's personal papers

. what housing, social welfare or other benefiessdionor needs.

Where practical and appropriate, the attorney shoohsult with members of the donor's family
or other interested persons regarding personaldenisions. The donor can also name a person
or persons whom the attorney should consult befaking any personal care decisions.

A Note of Caution

An enduring power of attorney is potentially extedynflexible and the power to impose
restrictions and conditions may be very valuablevéitheless, the fact remains that the less
authority that is given to the attorney by the domathe enduring power of attorney, the greater
the risk that the attorney would be unable to marabthe property and affairs of the donor. In
this situation, it is possible that the donor mayérto be made a ward of court because of
unduly restrictive conditions contained in the emuly power of attorney.

Regulations

Regulations under the 1996 Act provide for thedieihg in relation to an enduring power of
attorney:
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The specific format of an EPA.
(a) The various options which the donor has wgranting an EPA.

(b) A statement signed by the donor that he/sheréag the explanatory information
regarding the creation of an EPA or has had it teddm/her.

(a) The duties and obligations which an attormay have under EPA. (b) A statement
signed by the attorney that he/she understands théges and obligations.

The obligation on the attorney to keep adeqaeteunts.

The remuneration, if any, of the attorney whenstled to out-ofpocket expenses, even if
no form of remuneration is provided for in the EPA.

The execution requirements of an EPA.

A statement by a solicitor in the format prowdthat he/she is satisfied the donor
understood the effect of the EPA.

A statement by a medical practitioner in tharfatr provided that, in his opinion, the
donor had the mental capacity at the time of exesub understand the effect of creating
an EPA.

Who May Be Attorney?

The Act provides that an attorney under an EPA must

be over eighteen or be a trust corporation (fisekd)
not have been adjudicated bankrupt

not have been convicted of an offence involviragél or dishonesty or an offence against
the personal property of the donor

not be the owner of a nursing home or be empldyetthe nursing home where the donor
resides.

An EPA in favour of a spouse shall cease to beioef if there is a subsequent legal separation
between the spouses or certain other matrimonogigadings between them.

A donor may also appoint more than one person tarbattorney and may specify that the
attorneys are appointed to act either jointly,cantly and severally.

Signing of an Enduring Power of Attorney

The donor must sign the EPA in the presence oflieiteo, who must then sign a certificate in
the format, provided that he/she is satisfied thatdonor understood the document. Sometimes
the donor may be in the early stages of Alzheindissase but has lucid intervals. It might be
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important to have the document signed in the paseh both the solicitor and the doctor in
these circumstances. The doctor can then certiftyttte donor had the necessary mental capacity
to understand the document when it was signedaftbeney(s) must sign the document after the
donor in the presence of a witness, who can alsthdsame solicitor. In signing the EPA, the
attorney confirms that he/she understands the atidigs it imposes. The attorney also
acknowledges the duty to register the EPA if theads mental health deteriorates to such an
extent that the donor is or is becoming, mentalbapable of managing his/her affairs.

However, the attorney can withdraw his/her congerdct as attorney at any time before the
EPA is registered. After the EPA is registered,dtterney can only be relieved of his/her duties
as attorney with the consent of the court.

Notice of Execution of an EPA
Under the regulations, the donor is obliged to fgoéit least two people (who are not the

attorneys) regarding the execution of the EPA .e&st one of them is required by the regulations
to be:

. the donor's spouse, ifliving with the donor

. a child of the donor, if the former does not gppl

. a relative of the donor, if neither of the ab@amply. A relative is defined as a parent,
brother, sister, grandchild, widow or widower otlild of the donor or a nephew or
niece.

The other notice party can be a non-relative. Aaraéy cannot be one of the notice parties. If,
for instance, the spouse and only son are thenatysr then notice must be given to two others,
of whom one must be a relative of the donor. Thesgnibed form of notice is contained in the
Third Schedule of the Regulations. If there aresanoh relatives, the donor can nominate other
parties. Whoever is nominated to receive the notit@xecution of the enduring power of
attorney by the donor will be entitled to receiaice of the application to register the enduring
power of attorney when that time comes, unless timye died, become mentally incapable
themselves or it is not possible to locate them.

Application of Registration

An enduring power of attorney cannot be acted dil tegistered. In practice, it would only be
registered in a minority of cases. Section 9(lthefAct states as follows:

If an attorney under an enduring power of attorhay reason to believe that the donor is or is
becoming mentally incapable, the attorney shalls@m as practicable, make an application to
the court for registration of the instrument cnegtine power.

Under section 4 of the Act, mental incapacity ifatien to an individual means incapacity by
reason of a mental condition to manage and adremtss/her own property and affairs. In
summary, before the attorney has a duty to regigter enduring power of attorney, it is
necessary to prove two things:
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1. that the donor is suffering from a mental disord

2. that because of the mental disorder and mentapacity, the person is incapable of
managing and administering his/her property anairatf

These two conditions do not automatically coinciBeople suffering from a mental disorder
might be quite capable of looking after their fioeh affairs and those who are not mentally
disordered may be completely hopeless in runnimgy thffairs - they could be disorganised,
uninterested, foolish, prodigal or just lazy.

A medical certificate from a doctor is required goove that the donor is or is becoming
incapable of managing his/her affairs.

A notice (in the form provided in the Fourth Schiedof the Regulations) of the attorney's
application to register the EPA must be servedhendonor and also on the people who were
notified of the execution of the EPA and are naimneil Any person served with this notice can
object to the registration by sending the groummibjection to the wards of court office within
five weeks on receipt of the notice.

If any of the people notified at that time are deadre themselves mentally incapable or cannot
be located, then the surviving "notice party” skobé notified. If none of the original notice
parties are alive or cannot be located or if theyehall become mentally incapable, then at least
three relatives should be notified. The Act corgaanlist of relatives to be notified, commencing
with the donor's spouse and then passing on ireddstg order to the donor's children, parents,
brothers or sisters. The full list is set out intiéle 3 of Part 1 of the First Schedule to the Act.
Once the attorney has applied for registrationstefmay act on the EPA, namely to take action
under the power to maintain the donor and preves# to the donor's property or savings. He/she
may also make any personal care decisions thadwudl®rised and cannot be deferred until the
registration has been completed.

ADDITIONAL DUTIES OF AN ATTORNEY UNDER AN EPA

As well as making decisions regarding the busiress$ financial affairs of the donor and
personal care decisions (if permitted), the attpimes the following powers:

Needs

The attorney may use the donor's assets, savinggooies to provide for the donor's needs or
the needs of any other persons, e.g. a spousehaldden, if the donor would normally have
provided for these needs. "Needs" is not definddpbobably includes food, housing, clothing,
education, holidays, etc. The amount to be sperthemeeds for someone else other than the
donor depends on what the donor would have done.

The question for the attorney to ask in all caseSWhat, on the assumption that the donor had
full capacity, would he have spent on meeting teigular needs concerned?"
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Gifts

The attorney may also make gifts if the EPA permtit$he gifts allowed by the legislation are
normally gifts at Christmas, Easter, birthdays, eieds or gifts to a charity. An individual who

receives gifts must be related to or connected thi¢hdonor. The value of any gift must not be
unreasonable, taking into account, in particulze,@xtent of the donor's assets.

Keeping of Accounts

Under the legislation, an attorney is obliged tcegkeadequate accounts relating to the
management of the property and affairs of the dasmad especially any expenditure incurred on
behalf of the donor. The legislation does not dyeghat is meant by adequate accounts but, at a
minimum, bank statements should be kept which ceathfinancial transactions.

Advantages of an Enduring Power of Attorney

The advantages of an EPA are that the donor istabtdoose the person who will deal with
his/her personal affairs and/or make personal dawsions affecting him/her. It is relatively
cheap and easy to set up and can be done withflittnality. It is easy to operate, involves no
annual fees and there is no need to produce amcuaalints on a regular basis. The attorney is
expected to use his discretion but there is a pireewhereby another person may challenge the
conduct of the attorney.

Disadvantages of an Enduring Power of Attorney

The procedure can only be available if the donarddficient mental capacity to understand the
nature of the document, and it ceases to operéte @éttorney dies or becomes incapable (unless
there are two attorneys appointed or a substitttn@y appointed). However, there is no
effective supervision or obligation on the attorteyisit the donor regularly, and the attorney's
authority may be challenged on each occasion #hauports to act.

In brief, an EPA is strongly recommended for anyat® wants to minimise the legal problems
his/her family may face if he/she should becometaignincapacitated in the future.

WARDS OF COURT

One of the benefits of modern society is that & improvement in healthcare, many people
are living longer than in the past. Unfortunatelyth the increase in the number of older people,
there are more people in our society suffering fsEmile dementia or other illnesses that affect
their mental capacity to look after their affaivéhen this situation arises, an elderly person may
have to be made a ward of court if no enduring pafettorney had been executed previously
or if the elderly person does not have the sufficreental capacity to make an enduring power
of attorney.

A ward of court is a person who is declared to barsound mind and incapable of managing

his/her person or property, i.e. the ward cannok lafter himself/herself physically and cannot
manage his/her finances and pay everyday bills.
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What Does Wardship Mean?

The principle purpose of wardship is to protect pheperty of the ward and to manage it for the

ward's benefit and the ward's dependants (if thezeany). When a person has been taken into
wardship it means that the President of the HighrCis satisfied on the basis of the medical

evidence available to him that that person showddeemed to be of unsound mind and is

incapable of managing his/her affairs.

In a small number of cases, a person can be taterwardship primarily for the protection of
his/her person. This would usually arise in theeaafsa person suffering from a mental handicap
rather than a psychiatric illness.

How Does a Person Become a Ward of Court?

In the majority of cases, i.e. where the persoansngs or property is worth more than £5,000
(€6,348.69), a solicitor is instructed either bysacial worker or often by a member of the
proposed ward's family that a wardship applicatitay be necessary. The first step is to obtain
two medical reports from two medical practitionarsyally on oath, reporting on the health of
the proposed ward. The reports should specify #récqolar medical condition from which the
person is suffering, e.g. brain haemorrhage, Alnees disease, senile dementia, etc. and
whether this is likely to be long term. The repatt®uld also state that the person is incapable of
managing his/her affairs. The court will also appais own doctor to prepare a third medical
report and if all the medical reports agree thatpghrson cannot manage his/her personal affairs,
then a wardship order will normally be made.

Who Can Apply to Make a Person a Ward of Court?

As mentioned, an application to bring a personaodship is usually (but not always) made by a
member of the family. The application can also tedenby the proposed ward's solicitor or
doctor or by the hospital authorities if the wasdai patient in a hospital. Any concerned person
can notify the Registrar of wards of court of theed to bring someone into wardship, but does
not necessarily have to make the actual wardstppcapion.

The application for wardship must be sworn by tpgliaant and, in most cases, must be lodged
in the wards of court office with two medical refrThe application must set out details of the
medical condition, next of kin, assets and incomth® proposed ward.

If the court is satisfied that there is sufficienédical evidence to consider making the person a
ward of court, the court, i.e. the President of ligh Court, will make an order (called an
"Inquiry Order"). This simply means that the apation for wardship should proceed further.
The wards of court office will then ask one ofdtsctors, called a medical visitor, to examine the
person and furnish a confidential report to thercothe court will then usually direct that a
copy of the application should be served persor@ilythe proposed ward, who is given seven
days to object to any wardship order.

Where the proposed ward has objected to the apiphcaan inquiry regarding his/her mental
capacity may be held before a jury. Where no olgedtas been made, the judge will normally
make an order in the following terms:

. that the person be taken under the wardshipeotdhirt
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. that the ward be detained in a certain residenaesing home or institution, usually
where the ward is already residing

. that the applicant must now file a statementetd, normally within 21 days.

The statement of facts is sworn by the applicadts®is out a number of matters, including who
should be appointed committee of the ward and msaggestions as to what is to happen to the
ward's property, e.g. whether the ward's housanyf should be sold or let. It should also state
the present and future cost of maintenance of ére ve.g. the amount of the nursing home fees.
An official of the wards of court office generalhyeets with the applicant's solicitor to agree on
the terms of the wardship order, which is then stteohto the judge for formal approval.

The judge will normally appoint a committee of therson and of the estate of the ward. The
committee is normally one or more close relationdriends. However, the ward's solicitor or
even the general solicitor for minors and wardsairt can act as committee where necessary.
This may occur for example, where there is no bletaelative who is prepared to act or where
there is a disagreement among a ward's relativest dtow his/her affairs should be managed.
The general solicitor is a qualified solicitor imetservice of the State. The term "committee” is
used because the affairs of the ward are "commiittedanother person or persons. The
committee may consist of one person. The commiitéseno inherent power or authority and can
only act as specifically authorised by the court.

The committee of the person is similar to a guardiad has a duty to look after the physical
welfare of the ward. This committee would applyctaurt regarding healthcare decisions of the
ward. For example, under the legislation no genamalesthetic or operation affecting the ward
should take place without the approval of the Rledi of the High Court, unless emergency
treatment is required.

The committee of the estate is similar to a truste# can make representations to the wards of
court office regarding the ward's property and stneents. Nevertheless, the property of the
ward is not transferred into the committee's naotesinvested by the wards of court office on
behalf of the ward. In practice, the duties andcfioms of the committee of the person and the
estate often overlap and merge. Consequently, gomsmon practice for the same person (or
persons) to be appointed both committee of theopeend the estate. The committee will
normally be authorised to transfer all monies iy Bank account or building society account,
etc. to the wards of court office for reinvestmentler its control. Stocks and shares may be sold
or, alternatively, control is given to the wards agfurt office. If a property is involved, the
committee will be responsible for selling it ortieg it and must account for the net proceeds of
sale or the rental income to the wards of courteff

If there is a sale of property, the property carbesold for less than the reserve price placed on
the property by the ward of court's valuer.

The committee is also entitled, when authorisedretzeive monies and make payments, e.g.

collect pensions, receive dividends, pay outgoi(rgaintenance fees to hospitals or nursing
homes, etc.) or purchase items for the ward's ienef
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The committee must lodge all monies received onalbetf the ward to a bank account
designated as a committee account. The committes fila annual accounts for all sums
received and disbursed. Annual income tax returastralso be submitted by the committee on
behalf of the ward to the inspector of taxes. Thenmittee will also have to take out an
insurance bond as a protection of the ward's ags#ite committee is in receipt of the ward's
income.

Can a Ward Resume the Management of His/Her Own A#irs?

The answer is yes. Any application by a ward taliseharged from wardship must be made to
the Registrar of the wards of court in writing Inetward or his solicitor. Such an application
must provide medical evidence that the ward is wdéwound mind and capable of managing
his/her affairs.

The President of the High Court will consider tlaigplication on the basis of the medical
evidence available to him.

What Happens to a Ward's Property when He/She Dies?

On the death of a ward, after the discharge otharsiebts and when a grant of probate or
administration has issued, his/her estate is Higed amongst the people entitled, either in
accordance with the terms of the ward's will or aghtis/her closest next of kin if there is no
will.

It is necessary for a formal application to be maodeconclude the wardship proceedings.
Pending this, the funds are made available by thatcto pay expenses, such as funeral
expenses, nursing home charges and probate tax.

The officials in the wards of court office are extrely helpful in discussing practical problems

that may arise with the ward of court. Wardshipceexlings can be stressful for both the next of
kin and their solicitor, and the wards of courtic#fis particularly sensitive in handling delicate

matters which arise from time to time.

TRUSTS

The use of trusts or settlement is one way of hagdhe financial affairs of another person,
whether or not that person is incapable of deahitly his/her own affairs.

A trust exists where a person (the trustee) hdh@sproperty of another (the settlor) for the
benefit of named people (the beneficiaries). Theebeiaries may be the settlor or other people.
The trust may be created by a will or a legal doenihwhich takes effect during the settlor's
lifetime, normally a declaration of trust calledsettlement" .

Trustees hold and manage the trust property ando@ayven discretion to distribute capital and
income for a particular beneficiary or beneficiaridhe trustees are normally given powers to
purchase assets and services for the use or bendfie beneficiaries rather than handing over
the money. There is no supervision of the condiith® trustees, as long as they carry out the
terms of the trust. If they are given a wide disore there can be no complaint if they do not
exercise this in the manner that others might wish.
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A simple form of trust may arise where money isdhigl the name of another person who
acknowledges, whether formally or informally, tlreet ownership. This is only suitable for
relatively small sums of money because tax andrabw@plications can arise.

It is possible for an elderly person prior to, botthe expectation of, becoming mentally
incapable to transfer all money and assets toetesstinder the terms of a settlement, whereby
the trustees continue to manage the trust funth@osupport and benefit of that person.

TYPES OF TRUSTS
Express Trust

This is the most common form of trust. In an expresst the subject matter and the object of the
trust are clearly expressed. An express trustwsillally provide instructions as to exactly how
distributions are to be made for a named benefi@abeneficiaries.

Discretionary Trust

A discretionary trust gives discretion to the teest regarding how much of the trust fund is
distributed, i.e. whether there is a capital sustriiuted or whether all or part of the income

from the capital is distributed. The discretionmyst will usually provide the trustees with the

discretion to make distributions to one or moredieraries named in the trust at such times and
in such amounts as the trustees think fit.

For a person who wishes to make arrangements fohild or adult with a disability, a
discretionary trust may be useful. If the childb@neficiary is receiving a means-tested payment,
distributions from the discretionary trust can aored to ensure that any distributions from the
trust are not means-tested.

Most trusts, in practice, are created by a will anel normally created for the benefit of young
beneficiaries or for a beneficiary or beneficiangdso have a disability, a drinking or gambling
problem or who may be irresponsible when it corandney.

There are tax implications when trusts are createtlwhen distributions are made from a trust
to a beneficiary. Professional advice must be abtiin relation to the creation of trusts as well
as any distributions from trustees to a beneficiargter the trust.

The Advantages of a Trust

The advantages of a trust are that trustees afepespletuating and may be given wide
discretionary powers. There is no need to pay éegeoduce annual accounts to the court and
the financial authority of trustees cannot be qaast. Trusts may also be used to avoid means
testing for welfare benefits and contributionshe tost of local authority services.

The Disadvantages of a Trust

The disadvantages are that trusts cannot be d&¢ spmeone who is already incapacitated and
the trustees only have authority over money planea trust. There is inadequate supervision
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with little control over administration costs ofetktharges of professional trustees, and trustees
have no obligation to consult or visit an incapateitl beneficiary and have no one to turn to for
approval of their actions. Problems may arise arespent income and tax repayments in the
hands of the beneficiary. If the trustees are gidetretion (and this may be desirable from
many points of view), the exercise of this disanetcannot be questioned by or on behalf of the
beneficiary.

COVENANTS

In certain circumstances, an individual may clagtief against an assessment to income tax if
that person is making payments by way of a covetmanother person. In order to qualify for
relief, there must be a legal obligation to covenarsum of money for a period which is in
excess of six years. The covenantor must not raiayncontrol over the money covenanted. The
advantage of the covenant is that those who pagttdiie maximum rate may use it to reduce
their liability to tax while increasing the disptéaincome of another person. If that person pays
tax at a lower rate a tax saving is realised. Hweslrelating to the making of covenants have
been restricted in recent years. The only circunt&s in which an older person can receive
sums which are deductible from the covenantorsnmeare:

. if that individual is permanently incapacitatedegntally or physically)
. if that individual is over 65 years of age
. through payments which are part of a maintenaigceement between separated spouses.

The covenantor can claim relief in respect of cavded amounts which do not exceed 5 per
cent of the covenantor's income. An exception te hper cent ceiling arises with regard to
persons who are permanently incapacitated dueysiqai or mental incapacity (this exception
only applies with reference to deeds of covenasteted after 8 February 1995). The Revenue
Commissioners also have the discretion to waiveStper cent limit in the case of hardship.

The recipient of a covenanted amount may be lisbfgy income tax on the sum covenanted. It
is important to note that sums covenanted to persoreceipt of a Non-Contributory Pension or

means-tested allowance may affect their entitlent@tie allowance in question. Separate rules
apply in relation to money covenanted to minors.

If an older relation requires additional incomdite on, or to pay for a nursing home, a Deed of
Covenant may be the most tax efficient method bfeatng this result.

32



Medical Treatment
CONSENT TO TREATMENT

A doctor cannot compel his patient to accept treatrhowever convinced he may be that it is in
the patient's best interests. No medical treatrséould be given without the consent of the
patient. Nevertheless, the question has to be askedvhat circumstances is the patient
competent to give that consent and to what exteotld the views or wishes of relatives and
carers be taken into account?

There are situations where the patient is not coempenough to consent to treatment that could
be given and which the doctor considers is needelgsirable. That treatment may be needed in
an emergency or in order to preserve the life efghtient or it may be the kind of treatment that
is a matter of personal choice. In what circumstaran the doctor proceed with the treatment
without the patient's knowledge or approval?

No medical treatment should be given without thesemt of the patient. However, consent may
be implied, as when the patient presents himselfréatment, though even then it may be only a
diagnosis that is requested. The Irish law relatongonsent to treatment by patients was set out
in the following paragraphs of the judgment of Mtstice Denham of 27 July 1995 in the case
referred to as In re a Ward of Court:

Medical treatment may not be given to an adult@exs full capacity without his or her
consent. There are a few rare exceptions to tlysjreregard to contagious diseases or in
a medical emergency where the patient is unabdetmunicate. This right arises out of
civil, criminal and constitutional law. If medicaéleatment is given without consent it
may be a trespass against the person in civildavattery in criminal law and a breach of
the individual's constitutional rights. The consevttich is given by an adult of full
capacity is a matter of choice. It is not necebgaai decision based on medical
consideration. Thus, medical treatment may be eefdsr other than medical reasons.
Such reasons may not be viewed as good medicalngasr reasons most citizens would
regard as rational, but a person of full age amédcidy may make decisions for their own
reasons.

If the patient is a minor then consent may be gwertheir behalf by parents or guardians. If the
patient is incapacitated by reason other than lage the issue of capacity to consent arises. In
this instance, where the patient is a ward of ¢cdbet court makes a decision.

Capacity to Consent to Treatment

Determining whether a person is competent for tinpgses of consenting to medical treatment
IS not a straightforward matter. It may be one efr@ée, depending on the reasons why the
procedure is deemed necessary and the extent th e patient can understand that necessity,
taking into account all the essential issues. Toraptexity of the proposed treatment and the
degree of understanding required will be differeneach case. Capacity should, therefore, be
assessed on each occasion and be continually ssadseith each particular treatment and at
each stage of treatment.
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Incompetent Patients

Often, when a patient is unconscious and incapatbt®nsenting, hospital staff will consult the
relatives of the patient. In strict legal termsywewer, the consent of the patient's relatives to a
particular procedure has no validity and the regéal issue for the medical staff is whether or not
there is an immediate necessity for the proceducgiestion.

The extent to which a doctor is under a duty to giyrwith the previously expressed wishes of a
patient raises complex issues, but there is na @eswer in Irish law to this dilemma. If the

patient has expressly envisaged at some prior déimparticular medical eventuality and leaves
instructions that a particular treatment is noto& given, a doctor may be legally obliged to
refrain from treatment despite the consequencésapicourse of action.

Medical Treatment of Seriously Il Persons

The existing Irish law was summarised in the Highu judgment of Mr Justice Lynch of 5
May 1995 in the Ward of Court case. The followingpiples enunciated by Judge Lynch were
not specifically approved in the Supreme Court judgts but neither were they stated to be
incorrect. In his judgment, Judge Lynch set outfthlewing principles:

As | understand the medical evidence, the preseattipe by the medical and nursing
professions in relation to patients is as followd & a lawful and proper practice:

1. A competent terminally ill patient is lawfullyhgtled to require that life-support systems
be either withdrawn or not provided as the case beay

2. In the case of an incompetent terminally ill ipat, the carers, in agreement with
appropriate surrogates, be they family or frierms)a fide acting in what they believe to
be the best interests of the patient, may lawfwithdraw or refrain from providing life-
support systems.

3. In the case of incompetent terminally ill pats&srwhere the carers believe such assistance
should be withdrawn or not provided but the surtegadisagree, a second medical
opinion should be obtained from a suitably quatifiedependent medical practitioner.
Ithis opinion agrees with the carers, they may tdlyfact accordingly, preferably having
got the agreement of the surrogates with the aisuch second opinion; if his opinion
agrees with the surrogates, the appropriate lippsu systems should be maintained or
provided, as the case may be.

4. In the case of an incompetent patient, wheteninally ill or not, where the surrogates
believe that life-support systems should eitherwiadrawn or not provided and the
carers disagree, such systems should be maintampdvided unless an order of the
High Court to the contrary is obtained by the sgates.

WARD OF COURT CASE

The only court decision in Ireland in this areac@amed a ward of court who was not competent
to make any decisions. In a landmark decisiondia Ward of Court) on 27 July 1995 the full
Supreme Court (by a four to one majority) upheld darlier High Court judgement (of Judge
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Lynch) consenting (on the application ofthe wafdmily) to the withdrawal and termination of
abnormal artificial means of nourishment from advaf court in a near permanent vegetative
state (PVS), thus ceasing to prolong her life.

The ward in this case was a woman in her mid-fertibo some 23 years previously suffered
very serious brain damage in the course of whatildhbave been a routine gynaecological
operation. Since then, she had been near PVS insarhospital where she had been kept alive
by means of a life-support feeding system.

In its deliberations, the Supreme Court considevldther the personal rights protected by the
Constitution would include the right to refuse nuadlicare or treatment and whether the right to
life included the right to die a natural death (ggosed to having life terminated or death
accelerated). The court decided that the ward'sopai rights were not lessened or diminished
by her incapacity, and that the responsibility tieeir exercise and vindication rested with the
court (rather than the next of kin) to make theiglen, with the first and paramount
consideration being the well-being, welfare ancerests of the ward. The Supreme Court
majority accepted that the true cause of deathenetvent of withdrawal of nourishment would
be the original injuries sustained.

The Supreme Court decision, even though groundeteirish Constitution, gave consideration
to precedents from other common law jurisdictionsere the issue of withdrawal of a life-

support feeding system had been addressed. It @ppeat such decisions in those other
jurisdictions have not resulted in a flood of coapplications.

The legal kernel of the decision may be summaréseibllows:

1. That in certain circumstances the (ward of gopatient who is fully PVS or near PVS
may have artificial food and hydration withdrawn brgder of court where there is no
prospect of improvement, so that the patient caalloeved to die naturally, provided that
the court decides that it is in the patient's bestests for this to happen.

2. That no such order can be made which might affex old, the infirm or the mentally
handicapped, although the dividing line betweersé¢heategories of patient and a near
PVS patient did not arise for a decision in theecas

3. While Judge Lynch (in the High Court) and Jud@nham (in her individual Supreme
Court judgment) considered possible guidelines Wwisimuld be followed by the courts in
future cases, the overall majority decision did layt down any such guidelines other
than that the future decisions would have to beenveith regard to the individual facts of
each case.

During the course of its judgment, the Supreme Caliscussed whether a "substituted
judgment" test could be used. This means thatdhe puts itself in the place of the incompetent
patient and decides what he/she would have wighéuki particular circumstances. In the Ward
of Court case, the Supreme Court did not follovg eipproach but it appears that this was largely
because of the fact that there was insufficientl@we as to what the ward's views would have
been on the matter. However, given the Supremet8@@mphasis on the importance of personal
autonomy, it may be that where an incompetent péssaews are clearly expressed these would
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be given considerable weight by the court in fut@gses. This highlights the potential
importance of "advance directives”, which are coased below.

ADVANCE DIRECTIVES/LIVING WILLS

It is possible for persons to set out their vieegarding future medical care by way of what are
known as advance directives (also known as livinits)w There is no legislation in relation to
advance directives in Ireland and the legal pasii® quite unclear. An advance directive is
basically a document whereby a person sets outdabis on which health care decisions should
be made if he/she becomes mentally incapable dolera participate in those decisions. For
instance, the document might include the requedtdartain treatment should or should not be
given in certain situations if the person is nanpetent to consent to or refuse such treatment at
the time.

Obviously, an advance directive can only relatéataful treatment (such as the withdrawal of
medical treatment) and cannot relate to unlawgdatiment, such as giving a lethal injection with
no therapeutic effect and with the intention ofterating life.

Certain comments by members of the Supreme CouheinVard of Court case suggested that
the views expressed by a person in relation taduteedical treatment (which could be set out in
an advance directive) would be taken into accoyrthb court in coming to decisions in relation

to the termination of treatment. Nevertheless, dbetext to which these views relate and the
extent to which they would be binding on medicalfpssionals remains unclear.

In addition, there are of course, issues about specific advance directives can be given, the
considerable variation and the types of medicariug@ntion which are now possible. In view of
the uncertainties involved, a person wishing tavdu@ an advance directive (or living will)
should seek both details and legal advice fromhkrsgolicitor and discuss it with his/her doctor.

SAMPLE LIVING WILL
This Living Will
is made on the day of 20
by me

of
born on

| wish these instructions to be acted upon if twegistered medical practitioners are of the
opinion that | am no longer capable of making aochimunicating a treatment decision and that
I am:

. unconscious and it is unlikely that | shall ex&gain consciousness

. suffering from an incurable or irreversible carah that will result in my death within a
relatively short time

. so severely disabled, physically or mentallyt thehall be totally dependent on others for
the rest of my life.
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| refuse any medical or surgical treatment if:

. its burdens and risks outweigh its potential lhiene

. it involves any research or experimentation whechkely to be oflittle or no therapeutic
value to me

. it will needlessly prolong my life or postponestactual moment of my death.

| consent to being fed orally and to any treatntieat may:

. safeguard my dignity

. make me more comfortable

. relieve pain and suffering, even though suchttneat might unintentionally precipitate
my death.
Signedby me

in the presence of

Name

Address

Occupation
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MENTAL CAPACTIY BILL 2008
Introduction:

The Minister for Justice, Equality and Law ReforWiy. Dermot Ahem T.D., announced on
September 15th 2008 that the Government has apprmgeproposals for a Mental Capacity
Bill, detailed provisions of the Bill will now berdfted by the Office of the Attorney General.

The main purpose of the Bill is to reform the ergtWards of Court system in so far as it
applies to adults, and effectively replace it wahmodern statutory framework governing
decision making on behalf of persons who lack cépadhe Bill will replace the Lunacy
Regulation (Ireland) Act 1871, currently the cHegislation in this area.

Announcing the publication, Minister Ahern said:h&f Government recognises that the current
system is outdated and is, furthermore, incapableoping with the existing and projected
demographic growth of persons who lack capacityis Tlegislation will provide greater
protection for a range of adult persons; from thegh intellectual disabilities, persons suffering
from dementia or mental illness and persons whe la@qurred brain injuries through trauma or
accident."

A fundamental change from existing law and certakform in the proposed Bill is in relation
to what constitutes lack of capacity. The focud té on the particular time when a decision has
to be made and on the particular matter to whidea@asion relates, not on any general review of
capacity to make decisions generally. This is aii@ant change from the current system, where
a finding of incapacity applies to every decisiopeason may make and every legal transaction
they may wish to enter into. In line with intermatal best practice, as well as a recommendation
of the Law Reform Commission, capacity will be ursieod as the ability to understand the
nature and consequences of a decision in the dovit@xailable choices at the time the decision
is to be made.

Continuing, the Minister said: "An important aspetthe Scheme of the Bill is that it clarifies

the law for carers who take on responsibility fergons who lack capacity. It provides statutory
protection against liability for certain acts doimeconnection with the care or treatment of
another person and allows for normal everyday dewsto be made on their behalf without
reference to the court. However, certain decisisogh as the question of the withdrawal of
artificial life-saving treatment, will be reserveathe High Court.

Provided the carer does not act negligently or icratly then no issue can arise in relation to the
decisions they make on behalf of the person whkslaapacity."

In line with the "best interests" guiding principfethe proposed Bill, the first port of call fon a
incapacitated person will be assisted decision ngaklhe person must, so far as is reasonably
practicable, be permitted and encouraged to ppatiej or to improve his or her ability to
participate, as fully as possible in any act dasrehim or her and any decision affecting him or
her. The next step would be substitute decisionimgakvhether by the court or by a personal
guardian appointed by the court. It is anticipatieak where court intervention is required the
court would make once-off decisions and where albarmf on-going decisions are required that
a guardian will be appointed by the court for {hatpose.
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The High Court and the Circuit Court will have canent jurisdiction for making decisions on
capacity and appointing personal guardians underBili. It is anticipated that a substantial
proportion of applications will be heard in the aiit Court, ensuring greater accessibility and
lower costs. The Scheme aims to keep the costppications to the court as low as possible.
The Minister will prescribe the fees payable wiltile rules of court on procedural matters must
provide for the least expensive procedures comgisteh justice.

The Scheme amends the Powers of Attorney Act 1896ring the provisions on enduring
powers into line with the provisions of the Scheme.

Another key feature of the Bill is the establishinehan independent Office of Public Guardian,
whose primary function will be to supervise persappointed by the courts to perform
guardianship or decision-making functions on belwdlfincapacitated persons. In situations
where there is no person willing or able to acpassonal guardian for an incapacitated person,
the Office will also act as a guardian of last reso

The Bill will give effect to two important internanal Conventions as follows:

. The UN Convention on the Rights of Persons wiisebilities;

. The Hague Convention on the International Pradaadf Adults.

The Minister paid tribute to the work of the Lawf&&n Commission on its Consultative Paper
and Final Report on Vulnerable Adults and the Lalis proposals are largely based on the
Commission's recommendations. The Minister annalintéat he intends to jointly host a
seminar on his proposals with the National Disgb#uthority in the coming months. He looks
forward to a period of consultation on his propsdgal the run up to publication of the Bill in
2009.

The scheme of the Bill is on the Department’s wighsvww.justice.ie

Main Legislative Impacts:

* The Bill will repeal and replace the Lunacy Redidn (Ireland) Act 1871.

* The Bill re-enacts the provisions of the Powdr&itorney Act 1996 and updates them in line
with best practice.

The Bill represents an important part of the predesvards ratification of the UN Convention
on the Rights of Persons with Disabilities, whicasvsigned by Ireland on 30 March 2007.

The Bill gives effect to the Hague Convention oa bhiternational Protection of Adults.
Guiding Principles of the Bill:

The Bill contains a number of guiding principlesassist both the Court and persons making a
decision on behalf of an adult who lacks capadityese principles follow both the Law Reform
Commission's recommendations as set out in its B¥jrt on Vulnerable People and the Law
and article 12 of the UN Convention on the RigHtBersons with Disabilities.
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The statutory guiding principles will require thaty act done or decision made on behalf of a
person must be in that person's "best interests®y Tequire that the possibility of regaining
capacity be considered; that a person's particpati any act done or decision made affecting
that person be encouraged as fully as possiblejtlatdthe person’'s past and present wishes,
beliefs and values are considered as far as ismably/ ascertainable.

The Presumption of Capacity:

The Bill establishes that there is a presumptiogagfacity; that no intervention in the person's
decision-making will take place unless it is neaeg$aving regard to the individual needs and
circumstances of the person. A person shall ndtdagéed as unable to make a decision unless all
practicable steps to help them make a decision haga taken without success. The Bill further
provides that any act done or decision made urtdeBill must be done or made in a way which
is the least restrictive of a person's rights asddoms.

Supported Decision Making:

The Bill provides that a person is entitled to supgd or assisted decision making. The person
must, so far as is reasonably practicable, be pexinand encouraged to participate, or to
improve his or her ability to participate, as fullg possible in any act done for him or her and
any decision affecting him or her.

Substitute Decision Making:

Where it is not possible to support a person in@seg capacity or making a decision, the Bill
provides that the Court or a personal guardian iapgd by the Court will act as the substitute
decision maker on their behalf. It is anticipatdthtt where substitute decision making is
necessary, the Court would make once-off decisamtswhere a number of on-going decisions
are required that a personal guardian will be agipdiby the Court for that purpose.

Courts Jurisdiction:

The High Court and the Circuit Court will have canent jurisdiction to hear applications under
the Bill. It is anticipated that a substantial ppdpn of applications will be heard in the Circuit

Court, ensuring greater accessibility and lowenlegsts. Decisions on certain matters will be
restricted to the High Court, such as a decisionceming non-therapeutic sterilization,

withdrawal of artificial life-sustaining treatmeat organ donation.

Personal Guardians:

The Bill will create a new legal role of "persomplardian”. Where a person has been found to
lack capacity a personal guardian can be appoioyethe High Court or the Circuit Court to
make decisions concerning his or her personal veetia property and affairs. The High Court or
Circuit Court will always have the option of notpanting a personal guardian and making the
decision or decisions itself where the matter geat and it is expedient for it to do so.

The powers conferred on a personal guardian wilagdimited in scope and duration as is
reasonably practicable in the circumstances. Agmaisguardian may have their appointment
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revoked if they act in a manner which contravehesauuthority conferred on him or her or if it is
not in the person's best interests.

Powers of Personal Guardians:
Personal Welfare:

Personal Guardians will be given the same powergoages under an Enduring Power of
Attorney. However, their powers will also includ&iving or refusing consent to the carrying
out or continuation of a treatment by a person igiiog health care for the person who lacks
capacity".

Persons who can be appointed Personal Guardians:

A personal guardian appointed by the Court canrbedividual who has reached 18 years of
age and is otherwise deemed suitable by the Cour¢ tso appointed. A personal guardian is to
be treated as acting as the agent of the persmspect of whom he or she has been appointed
personal guardian in relation to anything doneemided by him or her within the scope of his or
her appointment in accordance with this act. Winersuitable person is willing or able to act as
personal guaidian the Court may request the pghlazdian to nominate a personal guardian and
if the public guardian is not in a position to noate a suitable person who is willing and able to
act as personal guardian the Court may, as adasttr appoint the public guardian to act as
personal guardian.

A personal guardian may not refuse consent to dng/ing out or continuation of life-sustaining
treatment in relation to the person in respectlobrv he or she has been appointed guardian.

Decisions on Capacity to be Subiect to Review at Raar Intervals:

Where the Court makes a declaration that a peesiks Icapacity to make a decision specified in
the declaration or to make decisions on such nsatierare described in the declaration, an
application may be made, with the permission ofGbert, at any time by an appropriate person
for a review of that decision. In the event, thau@shall review the decision at intervals of such
length, not being more than 36 months, as the Gaunsiders appropriate.

Wills:

The law concerning the capacity of a person to nak#ill which exists at the time this Act
comes into force shall continue to apply and shatllbe affected by this Act.

Where a person who has made a valid Will losesanesntary capacity, the High Court may
acting on its own initiative or on application tdby the Office of the Public Guardian, alter the
Will where exceptional circumstances have arisanesthe loss of testamentary capacity and the
interest of justice demands it and a Will so alleskall have the same force and effect as if the
alteration had been made by the Testator in thenerarequired by the Succession Act 1965.

41



Matters confined to the Jurisdiction of the High Caurt:

Notwithstanding any power or function given to ardd@al Guardian or a Donee under an
Enduring Power of Attorney, the High Court shall/&axclusive jurisdiction to determine any
issues concerning a person who lacks decision-rgakiapacity in connection with the
following:

(a) Non-therapeutic sterilization.

(b) Withdrawal of artificial life sustaining treaent; or

(©) Organ donation.

Office of the Public Guardian:

The functions of the Public Guardian include:

(a) Establishing and maintaining a register of EndypPowers of Attorney;

(b) Establishing and maintaining a register of €@nders appointing Personal Guardians;
(c)  Supervising donees appointed under an Englifower of Attorney;

(d) Supervising Personal Guardians;

(e) Receiving reports from Donees of Enduring PevedrAttorney and Personal Guardians
appointed by the Court;

)] Dealing with representations (including compta) about the way in which a
donee of an Enduring Power of Attorney or a PersGuoardian appointed by a Court is
exercising his or her powers;

(9) To nominate for appointment, when requestedbtso by a Court, a Personal
Guardian of a person's circumstances where there egher person willing or able to act
as Personal Guardian.

The Scope of authority of Attorney under Enduring Power of Attorney:

Personal Welfare Decisions:

A personal welfare decision includes a decisiomealthcare but:

(a) Does not extend to making decisions in cirdamses other than those where
the Donor lacks, or the Attorney reasonably bebetat the Donor lacks, capacity;

(b) Extends to giving or refusing consent to tae'ying out or continuation of
treatment providing healthcare for the Donor;

42



(© Does not authorize the refusing of consenltéocarrying out of life
sustaining treatment.

Application for Registration of an Enduring Power o Attorney:

If the Attorney under an Enduring Power has reasobelieve that the Donor lacks, or shortly
will lack, capacity, the Attorney shall as soormpaacticable, make an application to the Office of
Public Guardian for the registration of the instamncreating the power.

Office of the Public Guardian:

The Public Guardian will be independent in the genfance of his or her functions and shall be
appointed by the Government on the nomination efMtnister, he or she will be appointed for
a six year term and can be re-appointed for a seopeubsequent term.

In order to ensure that the new Office of Publicalian is to fulfill its supervisory role on
behalf of this particularly vulnerable group in matg, the Bill creates the roles of general
“general visitor” and “special visitor” who can lgkrected by the Office to visit the court-
appointed persons or the person lacking capachg. Special visitor (who will be a registered
medical practitioner) or the general visitor wik@ have powers to access records relating to the
person who lacks capacity.

United Nations Convention on the Rights of Personsith Disabilities:

The Bill will enable the State to meet its obligais under the United Nations Convention on the
Rights of Persons with Disabilities, signed by drel on the 30th March 2007, insofar as it
relates to legal capacity issues. The Governmetiphaviously decided in March 2007 that the
Convention be ratified by Ireland as quickly asgile, taking into account the need to ensure
that all necessary requirements under the Convertie being met. To date, 130 states have
signed up to the Convention and 34 have ratifiedhie Bill will further ensure that Ireland is
complying with its responsibilities under the Eueap Convention on Human Rights.

Hague Convention on the International Protection ofAdults:

The Bill will give effect to the Hague Convention the International Protection of Adults. The
Convention protects adults who lack capacity iernnational situations. It provides that the laws
and jurisdiction of the state of "habitual residghaevill have precedence over the laws and
jurisdiction of the state of nationality or formleabitual residence. The Convention will ensure
the validity of acts in other jurisdictions by argen or court on behalf of a person who lacks
capacity. At present the Convention has been edtifiy two States: the United Kingdom and
Germany. France, the Netherlands and Sweden hguedsthe Convention, a number of other
states are expected to sign or ratify the Convartoocoincide with the celebration of the 115th
Anniversary of the Hague Conference on Privaterhatigonal Law on 18th September 2008.
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® Medico-legal advice

The Nursing Home Support Scheme

he MNursing Home

Support Scheme

{NHSS) set up under

the Nursing Homes
Support Scheme Act 2009
{ the Act) came info force on 77
October 200g. It sets up a new
voluntary scheme of financial
support for people who require
long-term mrsing home care
and is often referred to as the
'Fair Deal'.

The scheme is the same for
public and private careand any-
onewho is assessed as in need
oflong-term nursing home care
who applies will now make a
contribution to their care costs
based on their means.

It does not cover short-term
provision such as day care.
Individuals already in receipt
of subvention under the previ-
ous nmursing home subvention
scheme can retain their ex-
isting arrangements or opt to
transfer to the new scheme.

The scheme involves a co-
payment arrangement be-

18| Irlsh Medical Times

tween the person and the
State. Essentially, the person
contributes up to 8o per cent
of assessable income and up to
5 per cent of the value of any
assets they own towards the
cost of their care. The Statewill
then pay the balance.

A personwill never paymore
than the cost of their care re-
gardless of their means. Prior
to nursing home selection, the

scheme involves three main

steps: a care needs assessment
carried outby ahealtheare pro-
fessional to consider whether
long-term nursing home care
is appropriate; a financial as-
sessment; andan opticnal step
of an application for a nursing
home loan {an interest free
loan advanced by the Health
Service Executive (HSE) to a
person to help them meet the

Described by the Minister for Health as ‘A Fair Deal' for all, the
NHSS poses a number of legal issues for doctors, according to
John Costello of Beauchamps Solicitors

cost of contributions from as-
sets such as their home so that
aperson does nothave tosell it
during their lifetime. )

However, the principal res-
idence will only be included in
the Financial Assessment for
the first 3years of the time in
care 1.e the residence cannot
be charged with more than
15% of the cost of care, regard-
less of the time in care, if
a person avails of the nursing
homeloan.

Of the 3,000 applications re-
ceived under the Act up to 20
MNovernber 2009 approximatehy
10 per cent of the applicants
applied for the nursing home
loan, More detail on the opera-
tion of the schemewas covered
in the 11 July 200q legal page of
this journal.

Charging order

In order to benefit from the
nursing home loan a person
mmist consent to a charging
order being placed against the

asset in question. If a person is
found to lack capacity they will
not be able to consent to the
creation of the charging order.
They will therefore require a
care representative appointed
by the Circuit Cowt to act on
their behalf.

In assessing whether a per-
son has capacity, the starting
point is to presume that the
person has capacity until the
contrary is established. Irisim-
portant tonote thatassessment
of capacity must beundertaken
by two medical practitioners.

Assessing capacity

In order to assess whether a

person has the capacity, the

practitioner should try to es-
tablish the following:

{a) Does the person have agen-
eral understanding of what
decision they need to make
and wly they need to make
ir?

{b) Does the person have a
general understanding of
the likely consequences of
making, or not making, this
decision?

(c}) Is the persen able to under-
stand the information rel-
evant to the decision?

{d) Is the person able to retain
the informarion relevant to
the decisicn, and use it and

weigh it as part of the proc-
ess of making a dedsion?
(e] Is the person able to com-
municate their decision by
any means?
A person is considered not
to have the capacity to make a
decision if they are unable to:
{a) understand the information
relevant to the decision; or
{b) Retain that information; or
(¢} Use the informartion as part
of the process of making
the decision; or
{d} Communicate their decision
by any means {including by
means of athird party).
The basis for a practitioner's
decision must also be set out.

Guidance

The HSEhas gnidance for prac-
titioners and capacity issues
on its website and the Nursing
Home Support Scheme | Ass-
essment of Capacity Report)
Regularions 2009 prescribes
the format of mental capacity
reports for submission by the
Circuit Court for practition-
ers and are available at http:/
www.dche.le/legislation/
statutory_instruments/pdf/
sizoogogog.pdf?direct=1.

@ John Costello, Consultant,
Beauchamps Solicitors.
E: j.costello@beauchamps.ie

22.0110
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Conclusion

| believe the quality of a society is measured bw it treats the disabled, the vulnerable and the
incapacitated in the community at large.

In 2003 Ireland hosted the World Special Olympweken 7000 athletes from 150 countries took
part. Towns across Ireland, North and South, bedarvolved through a hosting programme for
athletes. Tens of thousands of volunteers assmtedcall the organisation.

This event showed the World that the Irish peopieeha unique spirit of generosity when called

upon in times of need. Hopefully, this spirit wilever be lost as we face our present enormous
challenges and difficulties.
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